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MINING AMENDMENT BILL 2005 
Second Reading 

Resumed from 25 May. 

DR S.C. THOMAS (Capel) [10.26 am]:  The Liberal Party supports this bill and will not place any amendments 
on the table.  The bill is unfortunately required because the 2004 bill was a rather messy piece of work that 
attempted to do something that should have been simple but, in general legislative terms, was quite complex, and 
was unable to be achieved in that legislation.  It is a fairly important piece of legislation, because the ability to 
explore and develop the mineral wealth of this state is very important.  There can be no doubt that the future 
growth and wealth of this state will be highly reliant on the resources industry.  The ability to explore and 
develop resources is obviously integral to that.  The bill refers specifically to the ability to explore.  A person 
must apply for an exploratory licence to undertake exploration.  Under the current system, even if a person has 
not moved forward to start a mining operation in the five-year term of an exploratory licence, he is still required 
to apply immediately for a mining licence.  There are lots of inherent problems with that, such as having to go 
through a full application process and a tortuous native title process.  At the end of that process, the person will 
not have an operating mine but will have the ability to continue to explore a patch of land that might never be 
developed for mining.  This problem was recognised in 2004, and legislation was introduced to account for the 
fact that people might like to continue exploration without having to apply for a mining licence.  Reversion 
licences were developed, so that instead of going directly into a mining licence, a person could continue the 
process of exploration.   

The 2004 bill was fairly complex.  It contained what I have come to know in my short time in Parliament as a 
Henry VIII clause, which means that when things do not go exactly right, the Parliament gives the minister and 
the relevant body the ability, as it were, to make up the rules to ensure that the ship functions and travels in the 
right direction.  The bill passed through this house, but that provision was removed in the other house.  It is not a 
good way to develop policy or to draft legislation.  I understand that the government, with good intentions, 
agreed to remove that part of the legislation so that it would be good legislation; however, it found, when it got 
into the street, as it were, that it was virtually unworkable.  The Liberal Party recognises that we do not want to 
make a habit of putting forward legislation that gives carte blanche to ministers and departments to run things at 
will and on a whim or to change the rules.  Obviously that is not what we expect.  If the mining industry were 
not in a current state of boom, and it did not require change fairly quickly, we might have asked the minister to 
go through the long and probably even more tortuous process of reworking the legislation and starting from 
scratch.  We accept that that is not a very practical way to move forward.  In an effort to have this legislation in 
place as quickly as possible so that the mining industry can get on track, we support the minister in his proposal 
to introduce what is known as a Henry VIII clause.  We think that is essential for the interests of good 
government and the workings of government.   

There is also the proviso in the original legislation that the reversion clauses will last for only one year.  This 
entire process will last for only a year, and at that stage, hopefully, the backlog and the problems of getting 
exploration licences instead of moving to mining and prospecting licences will be taken care of.  The Liberal 
Party understands that that will still be the case.  As we read the legislation, there is still effectively a sunset 
clause.  I ask the minister to make a brief comment so that we can be assured that 12 months is sufficient to get 
the job done.  Our advice indicates that 12 months should be long enough.  The only reassurance we seek is that 
12 months will be sufficient time.   

Mr A.J. Carpenter:  Positively, yes.   

Dr S.C. THOMAS:  That being the case, the Liberal Party is fairly comfortable with granting this sort of 
provision to ensure that the government moves ahead.  The only questions are: at what stage do we support 
exploration licences as opposed to shifting to mining leases, and is five years an appropriate time?  The Liberal 
Party and I have considered fairly carefully whether there should be some provision to alter that period.  
However, in the interest of advancing exploration into mining ventures, which is the wealth-generating part of 
this industry for the state, we certainly do not want exploration licences to be open-ended so that, for example, a 
company could sit on a potential development for a long period and not develop it for decades; that is, until such 
time that it felt was the most financially beneficial.  We want to encourage the state to move forward as quickly 
as possible.  We suspect that five years is an adequate period.  There might still be some issues with the original 
2004 version of this legislation after its proclamation; however, we expect there to be an ongoing consultation 
and monitoring process to ensure that the legislation fulfils the needs of the mining industry in the long term.  If 
it was demonstrated at that stage that there was an issue, we would ask the minister to rework, if necessary, the 
original 2004 bill to ensure that it meets the exploration needs of the industry.  We do not want to be in the habit 
of continually having to fix legislation.  The Liberal Party has no amendments to the bill.  We support fully the 
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mining industry.  We would like to see more, not less, exploration.  This legislation seems to be almost vital to 
allow that process to go ahead.  I commend the minister and hope that in a year he will be able to report to the 
Parliament that this process has been efficient and effective.   

MR A.J. CARPENTER (Willagee - Minister for State Development) [10.34 am]:  I thank the member for 
Capel for indicating the support of the opposition for the legislation.  I also indicate that I have absolutely no 
problem with an ongoing monitoring and consultation process as the impact of the changes is revealed, so that 
we can determine whether any variation is required.  There is general agreement not only in the Parliament but 
also in the industry itself that these changes are required to expedite the backlog of applications that have 
plagued the industry for some time.  There was agreement on this legislation last year, but the clause to which 
the member referred was a matter of concern when the legislation was debated in the upper house.  I am very 
grateful for his support and for the consultation that has taken place between my office, the Department of 
Industry and Resources and Liberal Party members in the upper house.  It has been a very constructive process.   

We acknowledge the concerns that have been raised today and also previously by members of the opposition 
about the breadth of proposed new subsection (8) of section 120AA, which reads -  

An order under subsection (2) has effect despite any other provision of this Act.   

That is what the member for Capel referred to when he described it as the Henry VIII clause.  A Henry VIII 
clause is, in effect, an order that can change the primary legislation, which in this case is the Mining Act, and/or 
create new provisions without such change being subject to parliamentary review.  There was considerable 
concern about the potential impact of that clause when the legislation was originally debated in the upper house.  
A lot of effort has gone into determining whether an alternative approach is feasible.  As the member for Capel 
indicated, we have not been able to come up with an alternative.  It may well be that over time we can find ways 
to improve the legislation, but at the moment the general agreement is that this is the best model we can come up 
with.  Accordingly, the government sees no alternative to proceeding with the provision as drafted.  However, in 
recognition of the significant weight that attaches to those concerns, I undertake that with the tabling of any 
order made under section 120AA, there will be an accompanying explanatory memorandum that will both 
highlight and explain the need for the provisions of the order and the inconsistency between the way matters are 
dealt with pursuant to the order and the way similar matters would be dealt with under the provisions of the act.  
With that assurance, we do no anticipate any difficulty with these amendments to the act in the upper house.  
These changes are anticipated by the industry.  We believe they will deliver great benefit to the mining industry 
in Western Australia without disadvantaging any other groups.  There has been a very good spirit of cooperation 
between the mining industry, native title interests and other sectors in the development of this legislation.  None 
of those beneficial consultations and relationships will be impacted on negatively by the changes that this 
legislation will bring about.   

Dr S.C. Thomas:  Will you confirm the 12-month nature of the legislation?  It will run for 12 months.   

Mr A.J. CARPENTER:  Yes, I can confirm that.  I thank the member for that question.  I welcome the support 
of the opposition.  I look forward to the passage of this legislation through the upper house and to the benefits 
that will flow to the Western Australian mining industry and the Western Australian community as a result.   

Question put and passed. 

Bill read a second time. 

Leave granted to proceed forthwith to third reading. 

Third Reading 

MR A.J. CARPENTER (Willagee - Minister for State Development) [10.38 am]:  I move -  

That the bill be now read a third time. 

I will not go into a lengthy repetition of what I have just said.  I thank the opposition, the departmental officers, 
Mr Neil Roberts from my office and the people in the mining industry for their great and constructive efforts to 
bring about these beneficial changes.   

Question put and passed. 

Bill read a third time and transmitted to the Council. 
 


